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School of Law, an estimated 3.5 percent of adults in 
U.S. identify as lesbian, gay or bisexual. That figure 
implies that there are approximately 9 million 
adults in this group, roughly equivalent to the pop-
ulation of New Jersey. The historic nature of this 
new legislation has not been lost on anyone who is 
following this legal issue in the United States. New 
York is now the sixth state in the union to legalize 
same-sex marriages (see chart on p. 24).

The law goes to great lengths to be sensitive to, 
and preserve certain protections for, religious in-
stitutions and members of the clergy. Thus, as stat-
ed in the legislation’s supporting memorandum, 
“[t]o ensure that the bill does not improperly in-
trude into matters of conscience or religious belief, 
the bill affirms that no member of the clergy can 
be compelled to solemnize any marriage.” Thus, 
if a priest or rabbi refuses to perform a marriage 

On June 24, 2011, New York Governor 
Andrew Cuomo signed the Marriage 
Equality Act (the “Act”), thereby granting 

same-sex couples the right to marry in New York. 
The Act confers the rights and benefits currently 
enjoyed by opposite-sex married couples under 
state law to same-sex married couples. 

The new law states simply: “A marriage that 
is otherwise valid shall be valid regardless of 
whether the parties to the marriage are of the 
same or different sex. … No application for a mar-
riage license shall be denied on the ground that 
the parties are of the same, or a different, sex.” 

Historic Legislation
Just how large is the lesbian and gay population 
in the United States? According to a study recently 
conducted by the Williams Institute at the UCLA 
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ceremony for a same-sex couple, he or she will not 
have to worry about incurring any liability. 

And yet, for all of the talk about religion and 
polarized positions on this issue, the new law also 
attested to something noteworthy: the concerted 
effort by some Christian and Jewish clergy to work 
collectively to refocus the debate away from rigid 
morality espoused by foes of the legislation.
Without these united efforts, the bill may not 
have had enough wind in its sails to win support 
within the state Senate.

Such unity is also reflected in the group of di-
verse politicians and organizations that coalesced 
around a theme, stated in the official memoran-
dum accompanying the legislation that was relied 
upon to support the new law, and that will likely 
reverberate throughout the rest of the country: 

The “freedom to marry” is, in the words of the 
United States Supreme Court, “one of the vital 
personal rights essential to the orderly pursuit of 
happiness by free people.” … Just as the right to 
marry confers important benefits on individuals, 
the institution of marriage produces incalculable 
benefits for society, by fostering stable familial rela-
tionships. Same-sex couples who wish to marry are 
not simply looking to obtain additional rights, they 
are seeking out substantial responsibilities as well: 
to undertake significant and binding obligations to 
one another. … Granting legal recognition to these 
relationships can only strengthen New York’s fami-
lies, by extending the ability to participate in the 
crucial social institution to all New Yorkers.

State vs. Federal Tensions
Although New York is not the first state to legalize 
same-sex marriage, the Act will likely energize sup-
port for the gay-rights movement on pending same-
sex marriage legislation in other jurisdictions. The 
Act also exposes the Achilles’ heel of such legislation, 
i.e., that while states may be willing to recognize 
same-sex marriage and confer state-based rights, 
without federal legislation acknowledging these 

same rights, the discrimination against these cou-
ples will continue unabated. Many of these newly 
conferred state-based rights are too overshadowed 
by federal tax legislation to have much impact 
in overcoming some of the most burdensome and 
discriminatory characteristics that are the basis 
of complaints by same-sex couples. 

The Wealth Planning Context
With the enactment of the Act, a surviving spouse 
of a same-sex marriage is now entitled to the 
same rights and benefits as other New York state 
residents if the other spouse dies a domicili-
ary of New York. However, notwithstanding the 
magnitude of the change that has taken place in 
New York with this new legislation, many of the 
benefits conferred by those states recognizing 
same-sex marriage have no recognition at the 
national level. Our federal government, as enunci-
ated in the Defense of Marriage Act (DOMA), limits 
the definition of marriage to a union  “between 
a man and a woman.” Nonetheless, we are now 
getting a hint of how large this issue can be in the 
next presidential election. It was recently reported 
by The New York Times that President Obama 
will endorse a bill to repeal DOMA.

The Act will certainly affect the estate planning 
of same-sex couples and the rights of the surviving 
spouse in estate proceedings. Below are some of 
the more noteworthy wealth planning themes.

Dying Without A Will (Intestate)
Under New York’s new law, if a same-sex spouse 
dies without a will, the surviving same-sex spouse, 
and any of the biological or adoptive children of 
the decedent, will be the first in line to inherit the 
assets of decedent’s estate. Before the new law, a 
same-sex surviving partner risked having his or 
her predeceased partner’s assets pass in intestacy 
to the decedent’s parents or other lineal descen-
dants, as the surviving partner may not have 
been considered a “distributee.” This situation has 
now been addressed, and the same-sex surviv-
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ing spouse, and any of the biological or adoptive 
children of the decedent, will inherit first before 
any other family members.

New Status As A Distributee 
& The Right To “Object”
Because of the law’s complexity as it relates to 
federal estate tax planning, it would not be un-
usual to see a rise in estate litigation in those states 
that have adopted same-sex marriage laws. The 
complexity of drafting estate planning instruments, 
while taking into account the new Act, cannot be 
underestimated. One interesting byproduct of the 
new law is that it will enable surviving spouses in 
same-sex marriages to have standing and be con-
sidered a distributee, and thus a necessary party, 
to certain estate proceedings in the Surrogate’s 
Courts (New York’s probate courts). These surviving 
spouses would be allowed to raise objections to 
the probate of a last will and testament. The basis 
of those objections is usually fraud, undue influ-
ence and lack of capacity. Without being considered 
a distributee in the Surrogate’s Court, a surviving 
same-sex spouse might have very limited legal 
remedies available in such estate proceedings. 

Finally, a surviving same-sex spouse will now have 
the right to invoke his or her “right of election” in 
any estate proceeding. Thus, absent the existence of 
prenuptial planning, same-sex couples will now be 
eligible to receive a share of the deceased spouse’s 
estate in the amount of $50,000 or one-third of the 
net estate (whichever is greater) regardless of 
the terms of the decedent’s last will and testament. 
Of course, as noted herein, the federal tax treatment 
of such inheritances will certainly be different as 
compared to opposite-sex marriages. 

No doubt, much will be written on this subject in 
the near future. SGR will continue to keep its clients 
apprised of noteworthy developments on its Estate 
Planning and Wealth Protection blog: www.sgrlaw.
com/blog/estate-planning-wealth-protection/. n
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* California: Same-sex marriages 
that took place between June 16, 
2008 and Nov. 4, 2008 continue to 
be defined as marriages. On Oct. 12, 
2009, Gov. Schwarzenegger signed 
into law a bill that recognizes out-
of-jurisdiction same-sex marriages 
that occurred between the June to 
Nov. 2008 time frame as marriages 
in California, and all other out-of-
jurisdiction same-sex marriages as 
domestic partnerships.

* Maine: Gov. John Baldacci signed 
marriage equality legislation May 6, 
2009. However, the new law was 
repealed by a ballot measure in  
Nov. 2009.

* Maryland: Does not have a registry 
but does provide certain benefits to 
statutorily defined domestic partners. 
Also, in 2010, the Maryland Attorney 
General issued an advisory opinion 
declaring that the state can recognize  
out-of-jurisdiction marriages.

* New Mexico: In Jan. 2011, the New 
Mexico Attorney General issued an 
advisory opinion declaring that the state 
can recognize out-of-jurisdiction same-
sex marriages. At this time, it is unclear 
what effect this opinion will have.

* Wyoming: On June 6, 2011, the 
Wyoming Supreme Court decided 
Christensen v. Christensen, ruling that 
Wyoming trial courts can hear divorce 
proceedings terminating same-sex mar-
riages created in other jurisdictions.

How the different states are legislating same-sex marriage

State issues marriage licenses to same-sex couples (6 states and the District of Columbia):  
Connecticut (2008), District of Columbia (2010), Iowa (2009), Massachusetts (2004),  
New Hampshire (2010), New York (2011) and Vermont (2009).

State recognizes marriages by same-sex couples legally entered into in another jurisdiction  
(1 state): Maryland (2010).

Statewide law providing the equivalent of state-level spousal rights to same-sex couples within 
the state (9 states): California* (domestic partnerships, 1999, expanded in 2005), Delaware 
(civil unions, effective Jan. 1, 2012), Hawaii (civil unions, effective Jan. 1, 2012), Illinois (civil 
unions, 2011), Nevada (domestic partnerships, 2009), New Jersey (civil unions, 2007), Oregon 
(domestic partnerships, 2008), Rhode Island (civil unions, 2011) and Washington (domestic 
partnerships, 2007/2009).

Statewide law providing some statewide spousal rights to same-sex couples within the state 
(3 states): Colorado (designated beneficiaries, 2009), Maine (2004), and Wisconsin (domestic 
partnerships, 2009).

Marriage Equality  
across the USA

SOURCE: HUMAN RIGHTS CAMPAIGN
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MARITAL TRANSFERS AND TAX BENEFITS  

Under New York’s Act, any prop-

erty passing to the survivor of a 

same-sex marriage from the other 

is entitled to an estate tax marital 

deduction at the state level in New 

York. This means that any property 

passing to the survivor will be free 

of New York estate taxes. This 

is a small but significant benefit 

conferred by the Act to same-sex 

married couples. 

However, until DOMA is over-

turned, the federal government’s 

non-recognition of same-sex mar-

riages will inherently limit planning 

opportunities (and thus the transfer 

of property) for same-sex couples 

both during life and at death. 

Discrimination in life: 

Many have noted that while the 

federal government has expanded 

the federal gift and estate tax ex-

emption to $5 million (until Decem-

ber 31, 2012), New York same-sex 

couples will still be somewhat sty-

mied in their ability to make lifetime 

gifts as they will be limited to one’s 

gift tax annual exclusion of $13,000 

unless the transferor decides to use 

roy kozupsky
The head of SGR’s Estate 
Planning and Wealth 
Protection Group in New 
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families.
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Most valuable among the tax benefits enjoyed by opposite-sex 

married couples is the ability to make unlimited gifts during life, 

and unlimited transfers at death, to their spouses. Such transfers of 

wealth do not cause any state or federal tax to be incurred by the 

transferor. However, for those same-sex couples that marry in New 

York, there will still be severe limitations, due to federal tax policy, 

on how much wealth can be passed tax free between spouses. 

some of his or her available $5 mil-

lion federal exemption. Said another 

way, if a wife gives her husband 

$10 million in 2011 or 2012, there 

are no tax consequences. The very 

same lifetime transaction be-

tween same-sex couples will result 

in the transferor-spouse owing 

$1,750,000 in federal gift taxes 

($10 million gift – $5,000,000 fed-

eral gift exemption = $5,000,000 x 

35% federal gift tax rate).

The same tax discrimination 

exists at death: 

If a wife passes away in 2011 or 

2012 and leaves her entire $10 

million estate to her beloved 

husband, there is no federal estate 

tax due. The very same transac-

tion between same-sex couples 

will result in the estate of the 

predeceased spouse paying a 35% 

tax on $5 million ($10 million be-

quest - $5,000,000 federal estate 

exemption = $5,000,000 x 35% 

federal estate tax rate).

The problem will certainly 

become exacerbated if the federal 

estate and gift exemption is again 

changed (and lowered) in the future, 

which will result in even higher taxes 

being incurred because of the above-

described transfers.

Same-sex couples in New York will 

also continue to be discriminated 

against on another important estate 

tax planning issue. Known as “porta-

bility,” a surviving spouse of an oppo-

site-sex couple can use the unused 

portion of the predeceased spouse’s 

federal exemption of $5 million in 

his or her own estate at death. This 

allowance does not apply to same-

sex couples. Thus, in opposite-sex 

marriages, if a predeceased spouse 

has failed to use his or her full $5 mil-

lion exemption (either during life by 

making gifts or at death), the remain-

ing unused balance is added to the 

surviving spouse’s unused exemption, 

setting the stage for a significantly 

larger estate tax exemption on the 

death of the surviving spouse. 

For example: Husband dies in 

2011 and has only utilized  

$2 million of his lifetime gift tax  

exemption. His wife only gave  

away $1 million in prior taxable 

gifts. On her subsequent death,  

her remaining estate exemption  

of $4 million is increased by $3 

million (her predeceased husband’s 

unused exemption), thus leaving  

her with a grand total of a $7  

million estate exemption. For  

same-sex couples, the portability 

rule would not seem to apply.

Married opposite-sex couples enjoy a number of important estate and gift tax  
planning benefits. But is the cake equally sliced for same-sex couples? 
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